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RECENT DECISIONS 391 

Detroit United Ry. (1913) 177 Mich. 129, 143 N. W. 14. In Illinois, no new trial 
will be granted at all if the new evidence goes only to the damages. Schlencker 
v. Risley (1842) 4 111. 483; see Graham v. Hagmann (1915) 270 111. 252, 261, 110 
N. E. 337. But the instant case differs from the ordinary practice of denying a 
motion for a new trial on the ground of excessive damages if the plaintiff remits 
a certain sum, in that, in the instant case, the defendant was deprived of a jury 
trial as to the new evidence. Northern Pac. Ry. v. Herbert (1886) 116 U. S. 
642, 6. Sup. Ct. 590. It is generally held to be error to reduce the judgment 
without giving the plaintiff the option of a new trial. Dickie v. Henderson (1910) 
95 Ark. 78, 128 S. W. 565. The practice in the instant case has been followed 
in a few other cases. Darnell v. Krouse (C. C. 1905) 134 Fed. 509; Tyler v. 
North American etc. Co. (1901) 24 Wash. 252, 64 Pac. 162. This practice is based 
upon the great disfavor with which courts regard new trials on the ground of 
newly discovered evidence. But as to the new evidence, there seems to be as 
much reason for giving the option of a new trial to the defendant as to the 
plaintiff, so that each equally may have the privilege of a jury trial. 

Specific Performance — Evidence — Degree of Proof.— In an action for the specific 
performance of a contract to supply heat, judgment was rendered for the defend- 
ant on the ground that the evidence of the contract was not clear and convincing. 
Cahalan Inv. Co. v. Yakima Central Heating Co. (Wash. 1920) 193 Pac. 210. 

The general rule that in civil actions it is sufficient that the plaintiff prove his 
case by a preponderance of evidence finds an exception in cases of specific per- 
formance, where a higher degree of proof is always required. Usually the 
plaintiff, to obtain specific performance, must prove his case by clear and convinc- 
ing evidence. Pioneer Reduction Co. v. Beedle (C. C. A. 1919) 260 Fed. 801; 
McNamara v. Bohn (N. J. 1919) 108 Atl. 764. Some courts have required proof 
beyond a reasonable doubt, Gordon v. SpeV.man (1918) 148 Ga. 394, 96 S. E. 1006, 
or even beyond any doubt. See Steele v. Steele (1901) 161 Mo. 566, 575, 61 S. W. 
815. The distinction drawn seems a common-sense one. In an action at law, 
where the loss must fall on the plaintiff or the defendant, it is just, in the long 
run, that liability should be determined by proof establishing the reasonable prob- 
ability of fact. If specific performance is refused in equity, the parties may 
still assert their legal rights. Hence, equity will not enforce a doubtful contract 
for fear of doing a greater wrong than by leaving the parties to their remedy 
at law. Kennedy v. Burns (W. Va. 1919) 101 S. E. 156. In cases of parol agree- 
ments to convey land, the wisdom of the rule is even more clearly evident. In 
granting specific performance in such a case, the court, in effect, is waiving the 
Statute of Frauds. Consequently, great care should be taken to avoid allowing 
and aiding one fraud while trying to prevent another. McNamara v. Bohn, supra. 
However, the requirement that the proof be beyond any doubt is greater than that 
of the criminal courts and seems too great, if for no other reason than that it 
is beyond human ability to furnish such proof. 

Specific Performance — Mutuality — Partial Performance. — The plaintiff and 
the defendant made a written agreement by which the former was to have the 
privilege to use the defendant's railroad siding, the plaintiff stipulating that he 
would make extensive repairs and secure certain permits within six months. He 
purchased extensive adjoining property and expended large sums of money to 
comply with the agreement, but without his fault failed to secure the necessary 
permits until twelve days after the expiration of the six months. In an action 
to restrain the defendant from interfering with the use of the siding by the 
plaintiff, held, injunction granted. Q. R. S. Co. v. Phillips-Jones Corporation 
(1920) 194 App. Div. 170, 185 N. Y. Supp. 127. 



